2017 FLORIDA GUARDIANSHIP LEGISLATIVE AND ADMINISTRATIVE
UPDATE, Hung V. Nguyen, Coral Gables

2017 Florida Guardianship
Legislative and Administrative Update

By

Hung V. Nguyen
The Nguyen Law Firm
306 Alcazar Ave., #303
Coral Gables, FL 33134
786.600.2530
www.nguyenlawfirm.net

5

2017 Florida Guardianship
Legislative and Administrative Update
Hung V. Nguyen
The Nguyen Law Firm – Coral Gables
_____________________________________________________________________

I.

Introduction
As with the preceding three years, this year continues to see substantial changes to

Florida’s Guardianship Code (Chapter 744, Florida Statutes).

In addition, there are

administrative changes affecting professional guardians promulgated by the newly formed Office
of Public and Professional Guardians. This article will highlight some of these changes as well
as others that guardianship practitioners should be aware of.
II.

Legislative Changes
In May of 2017, Governor Rick Scott signed HB 399 into law. HB 399 contains several

Florida Bar Real Property, Probate and Trust Law Section (“RPPTL”) initiatives, including a
new notice and objection procedure relating to the reports of the examining committee, new time
limits for incapacity proceedings, removal of the $6,000 cap on funeral expenses, and
elimination of the absolute veto a non-incapacitated spouse has to prevent an incapacitated
spouse or guardian from initiating a petition for dissolution of marriage. In addition, HB 399
reverts to the time deadlines for filing annual guardianship plans that were in place prior to the
enactment of HB 5 in 2015. The changes in HB 399 took effect on July 1, 2017.
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A.

Notice and Objection Procedure Relating to the Examining Committee Reports
and Changes to Time Deadlines in Incapacity Proceedings

In Shen v. Parkes, 100 So. 3d 1189 (4th DCA 2012), the Fourth District Court of Appeal
held in that reports of the examining committee members are inadmissible after a hearsay
objection. This holding, while correct because the reports are indeed hearsay and do not fall
under any of the exceptions of § 90.803, Fla. Stat., caused real world problems for courts and
counsel alike because it conceivably required members of the examining committee to attend and
testify at every incapacity hearing. The costs associated with such a requirement is problematic
and wasteful, especially when the overwhelming majority of incapacity proceedings are
uncontested and incapacity is clear.

In addition, after Shen, lawyers were sometimes

“ambushed” at trial by their opponents who raised the hearsay objection at trial instead of
beforehand, which would have given them an opportunity to subpoena the examining committee
members (or to depose them) for the hearing.
To remedy the issues caused by Shen, changes were made which require a party objecting
to the reports of the examining committee to raise those objections (based on hearsay or any
other objection) at least five days prior to the adjudicatory hearing to allow the other side an
opportunity to subpoena the members for hearing (or to depose them or otherwise seek a
continuance allowing the members to appear in person). § 744.331(3)(i), Fla. Stat. If no
objection is made at least five days prior to the adjudicatory hearing, the objections are waived
unless an extension is granted for good cause. Id. This solution allows objections to be made
but also allows the parties to save costs in the majority of cases where incapacity is uncontested
because the reports are admitted if there are no objections. This change also prevents counsel
from objecting to the reports for the first time during the adjudicatory hearing thereby ambushing
their opponents.
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The changes to address Shen necessitated additional changes to the timing of events in an
incapacity proceeding (and provided an opportunity to clarify the statute).

Accordingly,

examining committee members are now required to file their reports with the clerk’s office
within 15 days after appointment. § 744.331(3)(e), Fla. Stat. The clerk’s office has three days to
serve those reports on the parties after receipt of same. § 744.331(3)(h), Fla. Stat. The reports
must be served on the parties at least 10 days prior to the adjudicatory hearing, and the parties
may move for a continuance if that is not accomplished. Id. The hearing must be held at least 10
days after the last examining committee member’s report is filed but no more than 30 days after
that time, unless good cause is shown. § 744.331(5)(a), Fla. Stat. These changes seek to provide
more uniformity for an orderly resolution of incapacity proceedings.
B.

Elimination of Cap on Funeral Expenses

House Bill 399 also includes changes to the amount a court can allow a guardian to spend
on funeral and related expenses. Prior to HB 399, courts could only award up to $6,000 for a
guardian to spend on funeral and related expenses. § 744.441(16), Fla. Stat. (2016). This cap
was often unworkable, especially in larger counties where the cost of funerals often exceeds
$6,000.

Moreover, limiting a court’s ability to allow an amount greater than $6,000

unnecessarily took away its discretion and did not result in justice. For instance, a very wealthy
ward should be able to spend more than $6,000 on funeral expenses and judicial discretion can
and should allow for this. In other words, a better approach to this issue is to allow the courts to
take an ad hoc approach based on the circumstances of a given case. The newly amended §
744.441(16), Fla. Stat. (2017) eliminates the $6,000 cap so that the court may exercise its
discretion regarding what is reasonable.
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C.

Spousal Veto Against Petition for Dissolution of Marriage

Prior to the enactment of HB 399, Florida law allowed a non-incapacitated spouse the
absolute ability to prevent the incapacitated spouse or their guardian from initiating a petition for
dissolution of marriage. § 744.3725(6), Fla. Stat. (2016). The law, as it stood, did not have any
reciprocal mechanism to allow an incapacitated ward or her guardian the absolute ability to
prevent the non-incapacitated spouse from initiating divorce proceedings. Aside from a possible
equal protection problem, this law always struck the author as being patently unfair against
wards because of their disability. Situations do arise where a husband and wife’s relationship
has deteriorated to a point where divorce make sense (this is no surprise to about half of the
people who have been married in the United States). This problem is highlighted by such cases
as Romano v. Olshen, 153 So. 3d 912 (Fla. 4th DCA 2014), where during divorce proceedings of
a short-term marriage, the wife had the husband declared incapacitated and then prevented the
husband’s guardian from using assets titled jointly (but which were earned by the husband during
his life time) to pay for the ward’s guardianship expenses. In such a situation under the old
statute, the wife had the ability to absolutely block the husband and/or his guardian from
obtaining a divorce simply by vetoing same.
The solution to this problem was to eliminate the language that required a nonincapacitated spouse’s consent in order for a guardian to initiate a petition for dissolution of
marriage, and HB 399 accomplished this. While this solution was fairly straight-forward, getting
it enacted was no small feat. During the debate over this change, the legislation met stiff
resistance by some who did not quite understand the intent of the change and by others who
believed that the change was an attempt to promote divorces. In reality, this change is about
making the law fairer, protecting incapacitated persons in situations where they are being abused

5.4

(financially and otherwise) by their spouse, and treating them with the same respect as is
afforded non-incapacitated spouses.
It should not be missed that initiating a petition for dissolution of marriage is still
considered extraordinary relief in a guardianship, and as such, guardians must follow the
procedures detailed in § 744.3725, Fla. Stat., prior to initiating a petition for dissolution of
marriage, including obtaining prior court approval, which can only be accomplished after the
following things are done: 1) appointment of an independent attorney to act on the ward’s behalf;
2) the court obtaining medical evidence to assist in the evaluation; 3) the trial judge must
personally meet with the ward and allow the ward to express her own views; 4) the court must
find that the ward lacks the ability to make the decision in question by clear and convincing
evidence; and 5) the court must find that the decision is in the ward’s best interest by clear and
convincing evidence.

Accordingly, there are strong safeguards against guardians initiating

petitions for dissolution of marriage and this change in HB 399 does not eliminate those
safeguards.
D.

Timing of Annual Plans

Prior to the enactment of HB 5 in 2015, the Guardianship Code required guardians of the
person to file annual guardianship plans within 90 days after the last day of the anniversary
month that the letters of guardianships were signed. § 744.367(1), Fla. Stat. (2014). For courts
requiring calendar year filing, the guardianship plan must be filed on or before April 1 of each
year. Id.
House Bill 5 amended § 744.367(1), Fla. Stat., so that guardianship plans were required
to be filed at least 60 days but no more than 90 days before the last day of the anniversary month
that the letters of guardianship were signed and for jurisdictions requiring calendar year filing,
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the guardianship plan for the forthcoming year must be filed on or after September 1 but no later
than December 1 of the current year. § 744.367(1), Fla. Stat. (2015).
Notably, the changes in HB 5 only affected guardianship plans filed by guardians of the
person but there were no changes to the timing of when guardians of the property were required
to file their annual accountings. § 744.367(2), Fla. Stat. Prior to the HB 5 changes, both plans
and accountings were required to be filed at the same time for jurisdictions using the calendar
year. This change brought incongruity to when reports were required to be filed by guardians of
the person and guardians of the property and increased the costs of administering guardianships
because reports for the same ward (if the ward has a guardian of the person and property) were
required to be filed at different times. But perhaps more importantly, many courts and clerk’s
offices (clerks act as auditors of these plans and accountings), were staffed to review plans and
accountings for each case once during the year. The change in HB 5, while apparently minor in
concept, created problems for larger counties with thousands of guardianship cases by requiring
courts and clerks to review each case twice – once to address the plans and once to address the
accountings.

This increased the labor (and thus expense) required to be dedicated to

guardianship cases while the budgets for the judiciary and clerks are shrinking. As a result of
these problems, HB 399 contains language that reverts the timing for filing guardianship plans
back to the time deadlines that existed prior to enactment of HB 5 (2015). HB 399 also includes
new language that states, “The latest annual guardianship plan approved by the court will remain
in effect until the court approves a subsequent plan.” § 744.367(1), Fla. Stat.
III.

Administrative Changes
In the 2016 legislative session, Governor Scott signed SB 232 into law which replaced

the Statewide Public Guardianship Office with the Office of Public and Professional Guardians
(“OPPG”) and required the OPPG to promulgate rules affecting professional guardians,
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including the registration process and procedure, standards of practice, and disciplinary
procedures. These rules are a must-read for those who are or represent professional guardians.
Without delving into each rule, some noteworthy ones are mentioned below.
With regard to the registration requirement, guardians must score a minimum of 75% on
the competency exam, or receive a waiver of same if they have more than 5 years of experience
or by having a letter from a judge showing that they have demonstrated competency to be a
guardian. As it relates to background checks, professional guardians must complete a credit
report, a criminal background check, and provide evidence of financial stability, including
bankruptcy filings. For the initial registration, guardians must show that they have completed the
40-hour course required by Chapter 744 (§ 744.2003(3), Fla. Stat.). There is also a procedure for
how an applicant can challenge adverse background information insuring due process for wouldbe professional guardians.
For obvious reasons, most of the new rules focus on a professional guardian’s standards
of practice and delineates between duties of a guardian of the person and guardian of the
property. Some of the more noteworthy items of interest include that the rules explicitly state
that no professional guardian’s fees can be taken until after court approval (this is not a statutory
requirement), a professional guardian may not engage in sexual activity with a ward that violates
§ 744.20041(1)(n), Fla. Stat. (i.e., using the position of professional guardian to obtain sexual
activity; however sexual activity is not prohibited per se), a professional guardian of the property
must have a budget (this is already a common practice but now it is required), specific rules
against conflicts of interest (e.g., prohibiting professional guardians from taking adverse
positions to their wards and prohibiting professional guardians from directly providing housing,
medical or other direct services to the ward unless they are family members or court approval is
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obtained), and requiring professional guardians to be aware of a ward’s cultural preferences,
including attitudes regarding illness, pain and suffering, death and funeral customs, and societal
roles and relationships.
Importantly, the rules delineate when a professional guardian must use the “best interest”
standard versus the “substituted judgment” standard.

The best interest standard requires a

guardian to make decisions based on what is in the ward’s best interest, including consideration
of the least restrictive and intrusive method. The substituted judgment standard requires a
guardian to make decisions based on what the ward would have done if the ward had capacity.
The OPPG rules now provide that substituted judgment, “shall be used when making decisions
on behalf of a ward except when following the ward’s wishes would cause significant
impairment to a ward’s physical, mental, or emotional health, or when a professional guardian
cannot establish a ward’s goals and preferences even with support.” In situations where the
substituted judgment standard cannot be used, the best interest standard is employed.
The initial, proposed OPPG rules were provided to the public for comment pursuant to
Chapter 120 (Florida’s Administrative Procedure Act) and the OPPG received numerous
comments from various stakeholders and made significant changes to the rules. It is anticipated
that these rules will go through additional tweaks as they come into practice, and some may even
be challenged because they either conflict with current Florida law or may otherwise violate
constitutional principles. However, these rules do create uniform standards for professional
guardians and may rein in some of the abuses of the past, which is a positive step for Floridians
who utilize our guardianship system.
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